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CAPITULO 11

NATIONAL SECURITY REVIEW FOR FOREIGN INVESTMENT IN
CHINA: ATRANSNATIONAL EVOLUTION

JiMa'

1 THE EVOLUTION OF CHINA'S SECURITY REVIEW MECHANISM FOR FOREIGN
INVESTMENT: TOWARDS A UNIFIED APPROACH

The national security review mechanisms for foreign investments in China are
influenced strongly by cross-border factors. Since China’s reform and opening-up,
the national security review mechanisms for foreign investment have gone through
four phases. Facing peculiar economic and political situations in different phases,
China had adopted distinct security review measures for foreign investments.
The beginning phase is from 1979 to 1994, focusing on administrative licensing
procedures of establishing enterprises; the second phase is from 1995 to 2002,
strengthening the approvals of foreign companies” access to certain industries or
sectors; the third phase is from 2003 to 2014, emphasizing to establish a national
security review mechanism for foreign mergers and acquisitions (M&A); and the
fourth phase is from 2014 to the present, striving to build a uniform national
security review mechanism for foreign investments.

1.1 The embryonic era: the administrative licensing approach

From 1979 to 1994, the security review regime for foreign investment in China
was embryonic. Beginning in the 1980s, the first wave of foreign direct investment
in China mostly took the form of joint ventures (Broadman and Sun, 1997). To
expand economic cooperation and technical exchange with foreign countries,
China enacted Law of the People's Republic of China (PRC) on Foreign-Capital
Enterprises,” Law of the PRC on Chinese-Foreign Equity Joint Ventures,” Law

1. Ph.D. in philanthropic studies at Indiana University Lilly Family School of Philanthropy; Ph.D. minor in data science
at IU School of Informatics and Computing. Before joining Lyndon B. Johnson School, worked at the Institute for
Quantitative Social Science at Harvard as Research Fellow.

2. Law of the PRC on Foreign-Capital Enterprises, issued on 4-12-1986, effective on 4-12-1986, issued by National
People’s Congress, invalidated by Law of the PRC on Foreign Investment, which was issued on 3-15-2019 and was
effective on 1-1-2020.

3. Law of the PRC on Chinese-Foreign Equity Joint Ventures issued on 7-8-1979, effective on 7-8-1979, issued by
National People’s Congress, invalidated by Law of the PRC on Foreign Investment (Issued on 3-15-2019, effective on
1-1-2020).



Instrumentos de Avaliacdo de Investimentos Externos

262 ‘ no Mundo e Seus Debates no Brasil

of the PRC on Chinese-Foreign Contractual Joint Ventures (China, 1988)* to
permit foreign investors to set up enterprises in China and to establish equity
joint ventures and contractual joint ventures with Chinese partners. Establishing
such enterprises or joint ventures would be examined and approved by the State
Council department in charge of foreign economic relations and trade, or to
another agency authorized by the State Council (China, 1979, art. 3; China,
1986, art. 6; China, 1988, art. 5).

Later, China enacted detailed rules to implement these aforementioned
basic laws on foreign investment.’ These detailed rules pointed out that national
sovereignty or security will be considered when establishing such enterprises or
joint ventures. The approval of such enterprises or joint ventures would be denied
if such enterprises or joint ventures are detrimental to China’s sovereignty or
public interest (China, 1983, art. 5, § 1; China, 1990, art. 6, § 1; China, 1995a,
art. 9, § 1), or endangered to China’s security (China, 1990, art. 6, § 2; China,
1995a, art. 9, § 2).

In this embryonic era, the two concepts — security and sovereignty — were
closely linked when China permitted establishing foreign investment. China
tried to address national security concerns by approval of the establishment of
foreign-funded enterprises or joint ventures. One possible explanation could be
that China just moved to the period of reforming and opening up, and China still
considers security as part of national sovereignty.

1.2 The trial era: approvals of foreign companies’ access to certain industries
or sectors
From 1995 to 2002, China tried to conduct a security review by adopting the
approval regime for foreign investments in limited sectors. In order to guide
the orientation of foreign investment, to keep the orientation of foreign
investment in line with the national economy and social development planning
of China, and to protect of the lawful rights and interests of investors, China had
formulated Provisional Regulations on Direction Guide to Foreign Investment

4. Law of the PRC on Chinese-Foreign Contractual Joint Ventures, effective date on 4-13-1988, issued by National
People’s Congress, invalidated by Law of the PRC on Foreign Investment (Issued on 3-15-2019, effective on 1-1-2020).
5. Regulations for the Implementation of the Law of The PRC on Joint Ventures Using Chinese and Foreign Investment,
issued on 9-20-1983, effective on 9-20-1983; Detailed Rules for the Implementation of the Law of the PRC on
Wholly Foreign-Owned Enterprises in China, issued on 12-12-1990, effective on 12-12-1990, issued by Ministry of
Foreign Trade and Economic Cooperation; Detailed Rules for the Implementation of the Law of the PRC on Sino-Foreign
Contractual Joint Ventures, issued on 9-4-1995, effective on 9-4-1995; All these three regulations are invalidated by
Law of the PRC on Foreign Investment, issued on 3-15-2019, effective on 1-1-2020.
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in 1995 (China, 1995b),® Catalog of Foreign-funded Industry Guidance in

1995,” and Provisions on Guiding the Orientation of Foreign Investment 2002.°

In accordance with these provisions, foreign-funded projects fell into
four categories: encouraged, permitted, restricted, and prohibited projects.
Foreign-funded projects that are encouraged, restricted and prohibited shall
be listed in the Catalog of Foreign-funded Industry Guidance. Foreign-funded
projects that do not fall into the categories of encouraged, restricted or
prohibited projects shall be the permitted foreign-funded projects. Permitted
foreign-funded projects will not be listed in the Catalog (China, 2002b, art. 4).
As for the approval, foreign-funded projects shall be examined and approved,
and put on record respectively by the Departments of Development Planning and
the Economic and Trade Departments according to the limit of authority for
examination and approval; the contracts and articles of association of foreign-funded
enterprises shall be examined and approved, and put on record by the Department
of Foreign Trade and Economic Cooperation (op. cit., art. 12).

In this trial era, the national security concerns are addressed by categorizing
foreign-funded projects into different natures — encouraged, permitted, restricted
and prohibited ones. Depending on such categorization, national security risks
would be reviewed and addressed to varied extent. First, the restricted projects
imply the contents of national security. For example, a project engaged in the
prospecting and exploitation of the specific type of mineral resources to which
the State applies protective exploitation belongs to the restricted projects (China,
2002b, art. 6). In addition, prohibited projects clearly pointed out that a
project harming the state safety or impairing the public interests is a prohibited
foreign-funded project (op. cit., art. 7, § 1). Furthermore, a project harming the
safety and usage of military facilities is prohibited (op. cit., art. 7, § 3-4).°

1.3 The rapid development era: establishing a national security review
mechanism for foreign mergers and acquisitions
From 2003 to 2014, China’s security review mechanism for foreign investments
entered into the rapid development era. Since China entering into the World
Trade Organization (WTO) in 2001, foreign merger and acquisition activities in

6. Provisional Regulations on Direction Guide to Foreign Investment, issued on 06-20-1995, effective on 06-20-1995,
invalidated by Notice of the State Administration for Industry and Commerce on Issues concerning the Implementation
of New Policies on the Industries Open to the Foreign Investment, which was issued on 04-30-2002, effective on
04-30-2002.

7. Catalogue for the Guidance of Foreign Investment Industries, amended in 2002, 2004, 2007 and 2011. Available at:
http://english.mofcom.gov.cn/article/policyrelease/aaa/200505/20050500093692.shtml.

8. Provisions on Guiding the Orientation of Foreign Investment, issued on 2-11-2002, effective on 4-1-2002, issued
by State Council.

9. Projects that have to occupy large tracts of farm land, are harmful to environment protection and development of
land resources, and/or endanger the security of military facilities and their effective use.
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China had increasingly rised as compared to foreign direct investment. Foreign
investors increasingly used merger and acquisition transactions to establish or
expand their business operations in China. In return, these increased foreign
merger and acquisition activities had pushed China government to restructure
the foreign merger and acquisition regime.

Amid the changing legal regime of merger and acquisition, economic
security caused the Chinese government’s great attention. The 2002 Notice on
the Relevant Issues concerning the Transfer of State-Owned Shares and Corporate
Shares of Listed Companies to Foreign Investors (China, 2002d)" regulates that
the transfer of state-owned shares or corporate shares of a listed company to a
foreign investor shall abide by the laws and regulations of the state, protect the
safety of state economy and the public good, prevent the loss of state-owned
assets, and maintain social stability (op. cit., art. 1). In the same year, the Interim
Provisions on Restructuring State-owned Enterprises with Foreign Investment
(China, 2002a) states that restructuring state-owned enterprises with foreign
investment shall abide by the statutory provisions of the state and safeguard the
economic security of the state (op. cit., art. 6). One year later, China enacted
Interim Provisions for Foreign Investors to Merge Domestic Enterprises, within
which the concept of “economic security” appeared twice (China, 2003)."" First,
article 1 clearly states that one aim is to maintain fair competition and national
economic security (op. cit., art. 1). Second, upon request by a domestic enterprise
that is in a competitive relationship, a relevant functional department, or an
industrial association, and if relevant department considers that the merger by
the foreign investor involves huge market share, or other factors seriously impact
market competition, national economy and public livelihood, or state economic
security, the relevant department may demand the foreign investor to make a
report (op. cit., art. 19).

To ensure national economic security, the security on the increased foreign
M&A became a focus. The procedure of national economic security review is first
regulated in the Interim Provisions on the Takeover of Domestic Enterprises by
Foreign Investors (China, 2000, art. 12).'? Later, the State Council and Chinese
Ministry of Commerce (MOFCOM) of the PRC issued regulations in 2011

fleshing out a national security review procedure already referred to in general

10. Notice of China Securities Regulatory Commission, the Ministry of Finance and the State Economic and Trade
Commission on the Relevant Issues concerning the Transfer of State-Owned Shares and Corporate Shares of Listed
Companies to Foreign Investors, issued on 11-1-2002, effective on 11-1-2002, issued by China Securities Regulatory
Commission, expired.

11. The Interim Provisions on Mergers and Acquisitions of Domestic Enterprises by Foreign Investors, adopted at the first
ministerial affairs meeting of the Ministry of Foreign Trade and Economic Cooperation of the PRC on January 2, 2003,
effective on April 12, 2003.

12. Interim Provisions on the Takeover of Domestic Enterprises by Foreign Investors (amended and adopted at the 7th
executive meeting of the MOFCOM, effective on September 8, 2006).
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terms in the Foreign M&A Regulations. In the end, the State Council unified the
approach to national security review of M&A in the notice on the Establishment
of the Security Review System for M&A of Domestic Enterprises by Foreign
Investors (China, 2011)." This notice, in detail, lays out the scope of security
review of M&A (op. cit., section I), the factors to be considered in the review (op.
cit., section II), the security review mechanism for M&A (op. cit., section III),
and the procedures for the security review of M&A (op. cit., section IV).

Moreover, the following Administrative Measures for the Confirmation and
Recordation of Foreign-Funded Projects (China, 2014) ' states that “foreign-funded
projects involving national security shall undergo security review according to the
relevant provisions of the state” (op. cit., chapter I, art. 7).

1.4 The systematic era: towards a unified national security review mechanism
for foreign investment
Since 2014, China gradually unified its approach to national security review for
foreign investments by absorbing lessons from the Pilot Free Trade Zones (FTZs)
and adopting a holistic approach to national security.

1.4.1 The experiment of pilot FTZs in China

In 2013, to enhance the level and quality of reform and opening-up and to be
highly involved in the development of international rules, China decided to
accelerate implementing FTZ (China, 2015b, art. I, § 2)." By the end of 2021,
China has set up 21 FTZs."* With increasing foreign investment in the FTZ,
the security concerns become apparent. The 2015 Notice of the General Office
of the State Council on Issuing the Measures for the Pilot Program of National
Security Review of Foreign Investment in Pilot FTZs (China, 2015a)" stipulates
the mechanism of security review for foreign investment, including the scope
of national security review (op. cit., section I), the factors to be considered in
the review (op. cit., section II), and security review procedures.' In particular,

13. Notice of the General Office of the State Council on the Establishment of the Security Review System for M&A of
Domestic Enterprises by Foreign Investors issued on 02-03-2011, effective on 03-03-2011, issued by General Office
of the State Council.

14. Administrative Measures for the Confirmation and Recordation of Foreign-Funded Projects (issued on 12-27-2014,
effective on 12-27-2014, issued by State Development and Reform Commission).

15. Several Opinions of the State Council on Accelerating the Implementation of the Strategies for Free Trade Area,
issued on 12-6-2015, effective on 12-6-2015, issued by State Council).

16. Available at: https://english.www.gov.cn/news/topnews/202112/20/content_WS6 1bfba9ac6d09c94e48a2749.
html. Accessed on: Feb. 1, 2022.

17. Notice of the General Office of the State Council on Issuing the Measures for the Pilot Program of National Security
Review of Foreign Investment in Pilot Free Trade Zones, issued on 4-8-2015, effective on 5-8-2015, issued by General
Office of the State Council).

18. The national security review mechanism and procedures are governed by the Notice of the General Office of the
State Council on the Establishment of the Security Review System for M&A of Domestic Enterprises by Foreign Investors.


https://english.www.gov.cn/news/topnews/202112/20/content_WS61bfba9ac6d09c94e48a2749.html
https://english.www.gov.cn/news/topnews/202112/20/content_WS61bfba9ac6d09c94e48a2749.html
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the State Council would like to amend the foreign investment related laws, to
research and develop new basic laws on foreign capital, to reform the foreign
investment management system, to improve the system of national security
review of foreign investment, and to maintain the stability, transparency, and
predictability of foreign investment policies (China, 2015b, art. IV, § 16)."”

Building upon the practice of the FTZ, China is willing to enhance its
regulations on foreign investments. In 2021, the State Council issued Several
Measures for Promoting the Reform and Innovation of Trade and Investment
Facilitation in pilot FTZs (China, 2021).° It upholds the holistic approach to
national security; moreover, it safeguards the core national interests and political
security, establish and improve the institutional arrangements for risk prevention
and control.

1.4.2 Calling for laws of national security review on foreign investment

Since the concept of “national security review” first appeared in the Anti-Monopoly
Law (AML) of the PRC in 2007 (China, 2007),?' China has strived to establish
a holistic national security review for foreign investment. In 2015, the PRC
National Security Law?* clearly states that the state will establish the rules and
mechanisms for national security review. In particular, China would conduct
national security review of foreign investment, particular materials and key
technologies, and network information technology products, and services that
affect or may affect national security, construction projects that involve national
security matters, and other major matters and activities to effectively prevent and
resolve national security risks.

In 2019, the PRC Foreign Investment Law (China, 2019)* states that
foreign investors and foreign-funded enterprises conducting investing activities
within China shall abide by the laws and regulations of China; and they can
neither compromise China’s national security nor cause damage to the public interest
(op. cit., art. 6). In particular, China shall establish a foreign investment security
review system to conduct a security review of foreign investment that impacts or

19. Several Opinions of the State Council on Accelerating the Implementation of the Strategies for Free Trade Area,
issued on 12-6-2015, effective on 12-6-2015, issued by State Council.

20. Notice by the State Council of Issuing Several Measures for Promoting the Reform and Innovation of Trade and
Investment Facilitation in Pilot Free Trade Zones, issued on 2 August 2021, effective on 2 Augusts 2021, issued by
State Council.

21.The AML of the People’s Republic of China, adopted at the 29th meeting of the Standing Committee of the Tenth
National People’s Congress of the People’s Republic of China on August 30, 2007, effective as of August 1, 2008.
22. The National Security Law of the PRC adopted at the 15th session of the Standing Committee of the Twelfth
National People’s Congress on July 1, 2015, effective on 7-1-2015, issued by Standing Committee of the National
People’s Congress).

23. Law of the PRC on Foreign Investment, issued on 3-15-2019, effective on 1-1-2020, issued by National
People's Congress.
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may impact the national security (op. cit., art 35). A decision legally made upon a
security review shall be final. The Regulation on the Implementation of the PRC
Foreign Investment Law reaffirms that China shall establish a foreign investment
security review system to conduct a security review of foreign investment.?*

2 REASONS FOR THE TRANSITION

2.1 The internal perspective

Although China opened to foreign investment in the 1980s, foreign investment
had to go through many layers and procedures of approvals, which were inefficient.
In addition, China’s guidance on the foreign investment was nontransparent,
uncertain, and complicated, causing great inconvenience for foreign investors.
Actually, most of foreign investments originated from Hong Kong, Macao, or
Taiwan; and rarely foreign investments were from other states.”

Furthermore, negative comments on the functions of foreign investments
always appear, such as foreign capitals’ potential intrusion of states’ sovereignty
and security. In the early 1980s, to attract foreign investments, China established
special economic zones; however, such establishment was opposed due to the
historical lesson of China leasing.*

Due to the complicated procedures for foreign investment and the hostile
environment for foreign investment, the pace of reform and opening up in China
was slow. Frustrated at the slowing pace of reform, Mr. Deng Xiaoping publicly
encouraged the government to be bolder in carrying out reform and opening and to
speed up economic development. Deng Xiaoping’s 1992 south tour provided new
impetus for the reform and opening-up that led a golden period for development.
Moreover, in 1993, China formally put forward the goal of establishing a socialist
market economy system to change from export-oriented economic development
to market-oriented economic development, to further clarity foreign investment
policy, and to expand the area to allow foreign investment.

Since Deng Xiaoping’s south tour, foreign investments soared. In 1992,
the amount of foreign direct investment exceeded the sum of the thirteen years
from 1979 to 1991, and in 1993 China became the second largest importer of
foreign direct investment in the world (NBS, 1994, p. 527). The flux of foreign

24. Regulation on the Implementation of the Law of the PRC on Foreign Investment, issued on 12-26-2019, effective
on 1-1-2020, issued by State Council (art. 40). Available at: https://www.shanghai.gov.cn/nw48709/20200826/0001-
48709_127901.html.

25. Foreign companies, unfamiliar with Chinese culture, were unwilling to enter into Mainland China because China
lacked proper regulations. Hong Kong based companies would risk investing in Mainland due to cultural connections
as well as a better understanding business practice in mainland.

26. One example is the Yangpu Port event in 1989. See Wudunn (1993).


https://www.shanghai.gov.cn/nw48709/20200826/0001-48709_127901.html
https://www.shanghai.gov.cn/nw48709/20200826/0001-48709_127901.html
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investment would inevitably impact national security. To guide the flux of
foreign investment to be aligned with Chinas particular situations, China
enacted regulations to approve foreign companies” access to certain industries or
sectors in the second phase.

2.2 The external perspective

2.2.1 Transition from the trial era to the rapid development era

With foreign investment deeply involving into the reform of state-owned
enterprises and green investment, foreign investment’s increasingly influenced
China’s economic structure. In 1989, China allowed foreign investment to
reform small state-owned enterprises.” Then China permitted foreign investment
to participate in the reform of state-owned enterprises deeply.”®

The Japan Isuzu Corporation and Itochu Corporations’ takeover of a 25%
stake in Beijing Travel Bus Co. Ltd and the Ford Motor Company’s takeover
of a Chinese light-truck maker Jiangling Motors Corporation started the era of
foreign M&A in China (Ford..., 1997). However, such two takeovers caused
great concerns over Chinas state-owned enterprises, and the state council
suspended the takeover of China’s state-owned enterprises until August 1999
(Regulations..., s.d.).

However, China’s joining the WTO in 2001 reopened its door to foreign
investment; China needed to improve its socialist market economy, to create
suitable conditions for fair competition between domestic and foreign enterprises,
and to adapt its laws and regulations to conform to the WTO’s fundamental rules.
In order to conform to the WTO’s fundamental requirements, several regulations
had been enacted to allow foreign M&A.? In 2003, China enacted the Interim

27. Interim Measures of the State Economic Reform Commission, the Ministry of Finance and the State Administration of
State-owned Assets on the Sale of Property Rights of State-owned Small Enterprises, issued on Feb. 19, 1989, effective
on Feb. 19, 1989. The purchaser of property rights of state-owned small enterprises may be domestic enterprises
owned by the whole people, collectively owned enterprises, township enterprises, “three-capital” enterprises, private
enterprises, partnership groups and individuals.

28. In 1994, the State Council issued the Regulations on the Supervision and Administration of Property of State-owned
Enterprises, in 1998 the State Economic and Trade Commission issued the Interim Provisions on the Use of Foreign
Investment by State-owned Enterprises for Asset Reorganization.

29. Interim Provisions on Drawing Foreign Capital into the Asset Restructuring and Disposal by Financial Asset
Management Companies, issued on 10-26-2001, effective on 10-26-2001, issued by Ministry of Foreign Trade and
Economic Cooperation; Some Opinions Relevant to Foreign Investment in Listed Companies, issued on 10-08-2001,
effective on 10-8-2001, issued by Ministry of Foreign Trade and Economic Cooperation; Rules for the Establishment of
Foreign-shared Securities Companies (China, 2002c), issued on 6-1-2002, effective on 7-1-2002, issued by China
Securities Regulatory Commission; Rules on the Establishment of Foreign-shared Fund Management Companies,
issued on 6-1-2002, effective on 7-1-2002, Issued by China Securities Regulatory Commission; Notice on the
Relevant Issues concerning the Transfer of State-Owned Shares and Corporate Shares of Listed Companies to Foreign
Investors, issued on 11-1-2002, effective on 11-1-2002, Issued by China Securities Regulatory Commission, invalidated
by Announcement No. 36 (2010) of China Securities Regulatory Commission — Decision on Abolishing Some
Administrative Rules on Securities and Futures (the 10th Batch) (Issued on 12-16-2010 Effective on 12-16-2010).
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Provisions for Foreign Investors to Merge Domestic Enterprises (China, 2003).%
Since then, China’s M&A market was completely open to foreign investors.

With rules encouraging foreign M&A, foreign corporations had taken
over Chinese corporations greatly. Furthermore, Chinas WTO obligations
provided more market opportunities, greater stability, and a larger scope of
economic and trade cooperation for foreign investment. For instance, by 2009,
foreign direct investment in services increased three times from that in 2000,
while manufacturing foreign direct investment in China increased 81% (China,
2010, p. 254). In this phase, the significant takeovers included the French Food
Company Danone Group’s takeover a Chinese beverage company Wahaha Group
(Waldmeir and Tucker, 2009), Anheuser-Busch’s takeover Harbin Brewery
(Song, 2004), Veolia Water’s takeover Shenzhen Water Group (Veolia..., 2003),
Goldman Sachs’ acquiring Shuanghui (Barboza, 2013). These acquisitions had
caused great concerns over security among Chinese governments and the public.’!
Foreign investment’s increasing control of Chinese economic sectors intensified
China’s concerns over its own economy. The public begun to discuss the possible
loss of national property. Within these concerns, the Coca-Cola Corporations’
proposed acquisition of Huiyuan caused huge attention. MOFCOM, the
authority responsible for merger control review under the China AML, decided
to prohibit the Coca-Cola Company’s proposed acquisition of a famous Chinese
juice manufacturer China Huiyuan Juice Group Limited due to the transaction
would have an adverse effect on competition (Chinas..., 2009).

Besides foreign investment’s increasing control over Chinese economic
sectors, the increasing foreign states’ reviewing Chinese investments further
pressed China to establish its own national security regime upon foreign
investment. For instance, in 2008, the Committee on Foreign Investment in
the United States (CFIUS) blocked Huawei Huawei’s proposed acquisition of
a communications networking equipment manufacturer 3Com Corp because
of the possible effects the merger could have on the national security of the United
States. Other similar cases also stimulated China to develop its own national
security review regime for foreign M&A.*

30. The Interim Provisions on Restructuring State-owned Enterprises with Foreign Investment apply to the restructuring
of state-owned enterprises and the enterprises in the form of companies, which involve state-owned shares with
foreign investment and to the establishment of foreign-funded enterprises in the form of companies., issued on 11-08-2002,
effective on 1-1-2003, issued by State Economic and Trade Commission).

31.In 1995, due to foreign M&A can cause economic problems and loss of national property, China suspended the
Transfer of State-Owned Shares and Corporate Shares of Listed Companies to Foreign Investors.

32. In 2005, China National Offshore Oil Corporation withdrew its bid to acquire the U.S. energy company Unocal
among concerns of foreign ownership of U.S. energy companies; in 2009, CFIUS blocked a Chinese corporation’s
purchase of a mining company Firstgold Corp. due to its location near near sensitive military assets; in February 2011,
CFIUS determined that Huawei should unwind its purchase of 3 Leaf Systems after a post-closing review; in September
2012, President Obama required a Delaware corporation Ralls, owned by two Chinese nationals, to divest the acquired
four wind farm companies due to national security.
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2.2.2 Transition from the rapid development era to the systematic era

Another significant stimulating factor to push China to improve its national
security review regime is the increased outbound M&A. Since 2015, China
outbound M&A increased greatly. For example, in 2016, China accounted
for $92 billion of net purchases in cross-border acquisitions, over 10% of the
worldwide total and more than the United States, with $78 billion (UNCTAD,
2017, p. 230-231). However, China outbound M&A met significant obstacles
due to foreign states” security concerns.”> Out of security concerns, foreign states
barred many China outbound investments.** Compared to the year of 2016,
in 2017, the number of foreign M&As decreased by 55%; and the amount of
foreign M&As decreased by 45% (Daoling, 2008, p. 4-6). Foreign states’ security
review over Chinese investment motivated China to establish its own national
security regime upon foreign investment and provided a template from which
China can learn.

Another significant stimulating factor to push China to enact Foreign
Investment Law was the China-US trade war. In 2018, former President Donald
Trump began setting tariffs and other trade barriers on China to force China to
make changes to “unfair trade practices”, including the growing trade deficit, the
theft of intellectual property, and the forced transfer of US technology to China.
To satisfy the US demand, the enactment of Foreign Investment Law and the
Regulation on the Implementation of the Foreign Investment Law of the PRC
clearly lay out the principle of equal treatment of foreign-funded enterprises (China,
2019, art. 6), the opening of financial service, investor protection (op. cit., chapter 3),
and the prohibition of forced transfer to intellectual property (op. cit., art. 24 ).

Because of foreign states’ security screening mechanisms for Chinese outward
investment and the pressure from the China-US trade war, China has called
for improving its own mechanisms of national security for foreign investment
(Huang, 2019, p. 44-48). China’s new national security review mechanism will

33. Some scholars called China's acquirers as national strategic buyers to further the interests of a nation state in the
pursuit of national industrial policy or perhaps national security concerns. See Gordon and Milhaupt (2019).

34. For instance, in 2015 December, President Obama barred Fujian Grand Chip’s takeover of Aixtron’s US business;
in August 2016, due to security concerns, Australia barred Chinese state-owned company State Grid and Hong
Kong-based Cheung Kong Infrastructure Holdings from buying stake in Ausgrid; in September 2016, the city of Antwerp
(Belgium) blocked the sale of a 14% stake in Belgian electricity and gas distributor Eandis to Chinese State Grid
International Development Limited; in September 2017, President Trump blocked the proposed $1.3 billion acquisition
of Lattice Semiconductor Corporation, a US chipmaker, by Canyon Bridge Capital Partners, a US-headquartered private
equity firm reportedly funded by the Chinese government; in January 2018, CIFUS blocked the $1.2 billion sale of
money-transfer service Moneygram to Ant Financial, an affiliate of Chinese e-commerce giant Alibaba; in July 2018,
concerning public order and national security, Germany blocked Chinese state-owned company State Grid acquiring
of a 20% minority stake in 50Hertz, one of Germany's four providers of high-voltage transmission systems; in August
2018, due to public order and national security, a consortium of France's Manoir Group and Chinass Yantai Taihai
Group abandoned the acquisition of German company Leifeld Metal Spinning.
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be, to a great extent, based on its security review tryouts in FTZs, its learning
experience from other countries, and its own characteristics.

3 CONCLUSION

Globally, the national security review mechanisms share two characteristics: a
broad definition of national security and a self-judgement nature of security
(Ma, 2021, p. 899). With such characteristics, the new national security has
brought significant challenges to the international economic order (Heath,
2020). The security review mechanisms in the US and in the European Union
can be two examples.

In the United States, the 2018 Foreign Investment Risk Review
Modernization Act (FIRRMA) substantially expanded CFIUS’s competence to
address national security concerns over certain foreign investments.”® Under the
FIRRMA, the CFIUS has expanded the scope of covered transactions by adding
new types of covered transactions. These new transactions involve certain real
estate transactions, investments Iocating near sensitive government facilities,
investments involving material technical information such as critical technology.
Moreover, FIRRMA formalizes the requirements of material agreements related
to the transaction and lengthens the review period.

In the European Union, the European Union enacted its Regulation
Establishing a Framework for the Screening of Foreign Direct Investments into
the European Union in 2020 to address foreign direct investments likely to
affect security or public order (Regulation..., 2019). This regulation allows the
European Commission and other European Union member states to intervene
in European Union member states” screening proceedings and to express their
opinions. Although European Union member states themselves can decide
whether they should opt for any screening mechanism and can determine its
thresholds triggering the screening, member states give due consideration to
European Union Commission and other states” opinions (op. cit., art. 6).

Today, China has unified the approach to the governance of foreign
investments by enacting Foreign Investment Law. In addition, China has created
a uniform national security regime by enacting National Security Law and related
security regulations.*® Following the gradually-clear framework of national security
and the unified approach to foreign investments and learning from the United
States and the European Union, the next step would be establishing a uniform
and consistent mechanism of national security review for foreign investments.

35. FIRRMA of 2018 H.R.5841.

36. For instance, Data Security Law of the PRC, issued on 10 June 2021, effective on 1 September 2021, issued
by Standing Committee of the National People’s Congress. Available at: https://www.gov.cn/xinwen/2021-06/11/
content_5616919.htm.
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